Introduction
With trade measures adopted by the World Trade Organisation (WTO) Member
States having moved beyond tariffs and quotas and now covering issues of domestic regulation and policy, arguments that trade agreements undermine national sovereignty have been advanced. 1 Such arguments have been countered by critics who regard some of the trade measures adopted in pursuit of free trade as being discriminatory and question how such measures can be justified, especially where they are employed by developed countries against products originating from developing countries. See the Agreement on Technical Barriers to Trade (1995) (hereinafter TBT Agreement) and the Marrakech Agreement Establishing the WTO (1994) . 5 The Agreement on the Application of Sanitary and Phytosanitary Measures (1995) Whilst the FFDCA does not exempt menthol cigarettes from any new regulations, section 907(e) requires the US Scientific Advisory Committee to issue a report on the impact of menthol cigarettes on public health. Section 907(a)(1)(A) exempts menthol cigarettes from the ban imposed on the sale of cigarettes that contain a herb or spice that is a "characterizing flavour of the tobacco product". The exemption provided for in section 907(a)(1)(A) was provided for in the FFDCA regardless of the objectives of the FSPTCA being that of providing "…the Secretary with proper authority over tobacco products in order to protect the public health and to reduce the number of individuals under 18 years of age who use tobacco products". Questions could thus be raised as to why menthol cigarettes were excluded from the ban if the intention of the legislation was to reduce the number of young smokers. Due consideration in this regard should have been given to the fact that cigarettes, flavoured or not, have the same type of harmful effects. Indonesia's complaint was driven by the fact that before the US ban, the former was the largest exporter of clove cigarettes to the later. 11 Indonesia thus challenged the US regulation against cigarettes containing a flavour, herb or spice that gives a characterizing flavour to the product except for menthol cigarettes as provided for in section 907(a)(1)(A) of the FFDCA.
Arguments of the parties
Indonesia argued that by imposing a ban on clove cigarettes, while continuing to allow the sale of menthol cigarettes, the US discriminated against Indonesian products and therefore violated its obligation to eschew non-discriminatory trading practices as a Member of the WTO. 12 Further, Indonesia argued that the passing into law of the FSPTCA discriminated against Indonesia because clove cigarettes sold in the US before the ban were imported primarily from Indonesia, whilst almost all menthol cigarettes sold in the US were produced domestically. 13 
WTO Panel decision
In order to establish whether or not products in dispute are like products, the standard prescribed is that of comparability. GATT Article III:2 states that the degree of similarity required is that the products must be "like". "Likeness" was discussed by the WTO Panel Report in the Japan-Alcohol case. The issue in the case was whether or not various alcohol beverages were "like" shochu, a traditional Japanese drink that was receiving favourable tax treatment in comparison to imported products such as vodka. The Panel noted that:
... vodka and shochu shared most physical characteristics … except for filtration, there was virtual identity in the definition of the two products … difference in the physical characteristics of alcoholic strength of two products did not preclude a finding of likeness ….
Using the same reasoning adopted in the Japan-Alcohol case, the Panel found that clove and menthol cigarettes were physically similar and both contained an additive that provides them with a characterizing flavour. 24 It noted the significance of the presence of additives in both clove and menthol cigarettes, which it deemed relevant on the basis that section 907(a)(1)(A) of the FFDCA is a technical regulation aimed at regulating cigarettes which include such additives. The implication of the Panel's conclusions is that both clove and menthol cigarettes should have been subjected to the same test before a ban could be instituted against either one of the products. are similar for the purpose of starting to smoke, 27 then it is illegal to impose a ban on clove cigarettes without extending the ban to the production, importation and sale of menthol cigarettes. 28 Here, the WTO Panel found that clove and menthol cigarettes are classified under the same 6-digit HS code, namely 2402.20, which makes them "like products". Accordingly, the Panel found that clove and menthol cigarettes were like products for the purpose of Article 2.1 of the TBT Agreement.
The Panel also had to establish whether imported Indonesian clove cigarettes were accorded less favourable treatment than that accorded to like products for the purpose of Article 2.1 of the TBT Agreement.
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In reaching its decision, the Panel concluded that: "The fact that section 907(a)(1)(A) differentiates between like products is not in itself sufficient to violate the national treatment obligation embodied in Article 2.1 of the TBT Agreement".
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The Panel found that, by forbidding the sale of imported clove cigarettes, section 907(a)(1)(A) accords to those cigarettes "less favourable treatment" than it accords to the like domestic product, in this case menthol cigarettes. impose a similarly worded obligation upon Members to provide imported products 'treatment no less favourable than that accorded to like products of national origin'".
However, whilst placing weight on the similarity of the wording of the two provisions, as was done by the Appellate Body in the EC-Asbestos case, the Panel noted with caution that "…even to the extent that the terms used are identical, they 
Appellate Body decision
The Appellate Body drew significantly from its previous jurisprudence regarding the national treatment obligation under GATT Article III:4 in assessing the US ban under Article 2.1 of the TBT Agreement. The Appellate Body expressed the opinion that "the regulatory concerns underlying a measure, such as the health risks associated with a given product" were relevant in determining whether or not products are "like" only to the extent that those concerns affect the traditional criteria such as "physical characteristics" or "consumer preferences," 46 or otherwise "have an impact on the competitive relationship between the products". 47 The Appellate Body further examined regulatory concerns under Article 2.1 of the TBT Agreement to determine whether or not the challenged measure affords "less favourable treatment" to imported Indonesian clove cigarettes. 48 Regardless of the Appellate Body's placing emphasis on the competitive relationship between the clove and menthol cigarettes, its finding that menthol and clove cigarettes are "like products" did not rely heavily on an analysis of the actual market for flavoured cigarettes as a whole.
The Appellate Body went on to rule that the "treatment no less favourable" requirement under the TBT Agreement Article 2.1 prohibits "both de jure (in law) and de facto (in fact) 49 …expresses the general principle, in Article III:1, that internal regulations "should not be applied" … so as to afford protection to domestic production … If there is "less favourable treatment" of the group of "like" imported products, there is conversely, "protection" of the group of "like" domestic products.
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The "treatment no less favourable" standard of Article III:4 of the GATT 1994 therefore prohibits WTO Members from modifying the conditions of competition in the marketplace to the detriment of the group of imported products vis-a-vis the group of domestic like products.
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The Appellate Body concluded that the "treatment no less favourable" requirement of Article 2.1 prohibits both de jure and de facto example a measure may state that imported goods are subject to sales tax of 20% whereas domestically produced goods are subject to a sales tax of 10% Regarding the application of Article 12.3 of the TBT Agreement, Indonesia's argument that the risk of unemployment was an adequate basis upon which the US could be held liable for acting inconsistently with the provision was rejected.
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That risk of unemployment was held not to be a "special need" given that every government is concerned about the unemployment rate among citizens.
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In any event, there was no evidence before the Appellate Body that section 907(a)(1)(A) of the FFDCA had had any negative impact on employment in Indonesia.
Evaluation of WTO Panel and Appellate Body decisions
Under the WTO legal framework, countries have great flexibility to design public health-related and environmental regulations to have effect only within their territories.
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However, the same discretion does not apply to measures that affect exports or imports. Critics of this decision have expressed concern that this ruling undermines the ability of WTO Member States to regulate tobacco for public health purposes.
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In reality, though, the only problem with the impugned measure was its discriminatory nature.
If the law had banned menthol cigarettes as well, a move that health advocates supported, it would very likely have been found to be consistent with the WTO rules.
However, it is significant that both the Appellate Body and the Panel's rulings were effectively anti-protectionism in the sense that they prevented the US from adopting a trade-related measure contrary to the larger WTO policy of liberalising international trade generally and permitting trade-restrictive measures only exceptionally. In this regard the rulings deserve to be applauded. passing laws, regulations, or other requirements that treat an imported product less favourably than a "like" domestically produced product after it has cleared customs and entered the territory of the WTO Member. But the characterization of measures as protectionist or not is crucial for establishing applicable trade and investment rules, and thus must be examined carefully. In the US-Clove Cigarettes case trade and environment-related principles were used as a means of determining the legality of specific trade practices. The fact that this may broaden or enhance the legitimacy credentials of the WTO, especially within the community of human rights and environmental activists, was noted by Sinha when he remarked that:
It is important to mention … that the legitimacy of the WTO may not necessarily stand on the shoulders of sovereign actors alone. Indeed, there could be a case to argue that the WTO has the unenviable role of finding legitimacy across its economically and culturally diverse constituencies, prominent among which are environmental and human rights activists, regardless of their national or cultural affiliation or origin.
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Similarly, Kulovesi has argued that a "state-centred understanding of legitimacy" can "no longer be taken for granted" and also noted that the growing interest in the legitimacy and accountability of international organizations "is coupled with reinvigorated interest in democracy at the inter-state level". only if there were no alternative measure consistent with the General Agreement, or less inconsistent with it, which Thailand could reasonably be expected to employ to achieve its health policy objectives". to robustly pronounce on a matter which has a significant future implication for developing countries that stand to benefit from pro-developmental WTO policies and decisions.
Conclusion
The US ban on clove cigarettes clearly violated Article III:4 in that, on the findings of the Panel and Appellate Body, the predominantly imported clove cigarettes and the largely domestically produced menthol cigarettes were "like products" because they 
